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COUVI LLI ON, Special Trial Judge: This case was heard

pursuant to section 7463 of the Internal Revenue Code in effect

at the tine the petition was filed.! The decision to be entered

! Unl ess ot herw se indicated, subsequent section
references are to the Internal Revenue Code in effect for the
year at issue. Rule references are to the Tax Court Rul es of
Practi ce and Procedure.



is not reviewable by any other court, and this opinion should not
be cited as authority.

Respondent determ ned a deficiency of $15,111 in
petitioner's Federal incone tax and an addition to tax under
section 6651(a)(1) of $8,777.50 for 1995. After concessions
noted hereafter, the issues for decision are: (1) Wether
petitioner, under section 215(a), is entitled to an alinony
deduction in excess of anmounts all owed by respondent, and (2)
whet her petitioner is liable for the addition to tax under
section 6651(a)(1l) for the late filing of his 1995 Federal incone
tax return.?

Sone of the facts were stipulated. Those facts, with the
exhi bits annexed thereto, are so found and are nade part hereof.
Petitioner's legal residence at the tinme the petition was filed
was Broward County, Florida.

On his Federal inconme tax return for 1995, petitioner
claimed a deduction of $60,000 for alinony paid to his forner
spouse, Jane Seyler. In the notice of deficiency, respondent

di sal | owed $38, 777 of the clained anount, thus allowi ng a $21, 223

2 Petitioner's 1995 Federal income tax return was a joint
return with his then spouse, Marilyn Byrd. The notice of
deficiency is addressed jointly to petitioner and Marilyn Byrd
Tobkin. The petition was initially filed as a joint petition by
petitioner and Marilyn Byrd Tobkin; however, the case was
di sm ssed for lack of jurisdiction as to Marilyn Byrd Tobkin on
the ground that the petition was not filed on her behalf by a
person aut horized to do so.
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al i nrony deduction. At trial, respondent conceded petitioner's
entitlement to an additional alinony deduction of $10,175. Wth
t he concession, petitioner was allowed a total alinony deduction
of $31,398, leaving at issue petitioner's claimto an additional
al i mrony deduction of $28, 602.

Petitioner is a nedical doctor and a |awer. He received
hi s nedi cal degree from Wayne State University School of
Medi ci ne. He began a nedical practice in Broward County,
Florida, in 1977. Later, he attended evening classes at the
University of Mam School of Law and received a | aw degree in
1985. At the tinme of trial, petitioner was engaged as a nedi cal
mal practice attorney. His practice was plaintiff oriented, with
nost cases taken on a contingency fee basis.

Petitioner married Jane Seyler on January 11, 1977.
Throughout his marriage to Ms. Seyler and thereafter, petitioner
experienced depression. The marriage was troubled, and Ms.
Seyler eventually petitioned for divorce. A final judgnent of
Di ssolution of Marriage between the two was entered on May 26,
1993 (final judgnent).?

The final judgnment provided that petitioner pay M. Seyler

per manent periodic alinony of $2,000 per nonth. The final

3 Petitioner married Marilyn Byrd Tobkin on May 27, 1993,
and was involved in divorce proceedings wwth her at the tinme of
trial.



j udgnent al so provided that the alinony obligation would

term nate upon the death of petitioner or the death or remarri age
of Ms. Seyler. The final judgnent confirnmed an earlier order
dated April 29, 1993, that petitioner pay Ms. Seyler's "tenporary
attorney's fees", suit nonies, and costs in the anount of
$32,700.4 The final judgnent further provided that petitioner
"shall, as an incidence of support to the Wfe, pay her
attorney's fees, suit nonies and costs. The Court specifically
reserves jurisdiction for the purpose of determ ning the anpunt
of the fees, suit nonies, and costs."

Petitioner filed for bankruptcy protection on Septenber 9,
1993. Ms. Seyler thereafter filed a petition in State court
seeking a determnation as to the dischargeability of
petitioner's obligations arising under the final judgnment.® By
order dated February 26, 1996, the State court approved a

stipulation of settlenent that provided $18,000 of Ms. Seyler's

4 O this $32,700 total, $29,250 was attorney's fees,
$3, 000 was for accountant's fees, and $450 was for an expert
w t ness fee.

5 Under 11 U.S.C. sec. 523(a)(5) (2000), a debt "to a
spouse, forner spouse, or child of the debtor, for alinony to,
mai nt enance for, or support of such spouse or child, in
connection wth a separation agreenent, divorce decree or other
order of a court of record, determ nation made in accordance with
State or territorial |law by a governnental unit, or property
settlenment agreenent"” i s nondi schargeable in bankruptcy, and the
appropriate State court and the bankruptcy court have concurrent
jurisdiction to determ ne the dischargeability of such
obl i gati ons.



$25, 300 cl ai m was nondi schargeabl e, and the remai nder was

di schargeable. Petitioner received a discharge in bankruptcy on
March 12, 1996. The final decree closing petitioner's bankruptcy
case was entered on August 12, 1999.

In 1995, pursuant to his obligations under the final
judgnment, petitioner paid $31,398 to Ms. Seyler. These paynents
i ncl uded $17, 223 nmade t hrough Broward County officials, $4,000
paid directly to Ms. Seyler, and $10, 175 made t hrough the
bankruptcy trustee. As noted earlier, respondent concedes that
t hese paynents were alinony and that petitioner was entitled to a
$31, 398 deduction for alinony paid. Al so in 1995, petitioner
pai d $28, 825 t hrough the bankruptcy trustee to Ms. Seyler's
attorney for her legal fees incurred in connection with the
di vorce proceedings. Petitioner contends that these paynents
constitute alinony, and it is these paynents that the Court
addr esses.

Petitioner did not file his 1995 Federal income tax return
tinmely. He had an accountant who rem nded himthat the return
was due on April 15, 1996. Petitioner applied for and received
an automatic extension to file until August 15, 1996. However,
petitioner and his then wife, Marilyn Byrd, did not file their
joint 1995 Federal incone tax return by the extended deadl i ne.
Their return was received by the Internal Revenue Service on

August 27, 1997.
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The first issue is whether petitioner is entitled to an
al i nrony deduction in excess of the anounts all owed by respondent.
The facts as to this issue are not in dispute; the issue is one
of law. Therefore, with respect to the burden of proof, the
Court need not address the applicability of section 7491. Higbee

v. Comm ssioner, 116 T.C. 438 (2001).

Section 71(a) provides generally that alinony paynents are
included in the gross inconme of the payee spouse, and section
215(a) provides generally that alinony paynments are deducti bl e by
t he payor spouse. Section 215(b) provides in pertinent part that
the term"alinmony" neans any alinony, as defined in section
71(b), which is includable in the gross inconme of the recipient
under section 71. Section 71(b) defines alinony as foll ows:

SEC. 71(b). Alinony or Separate Mintenance Paynents

Defi ned. - - For purposes of this section—

(1) I'n general.--The term "alinony or separate
mai nt enance paynent"” nmeans any paynment in cash if-—-

(A) such paynent is received by (or on behalf of)
a spouse under a divorce or separation instrunent,

(B) the divorce or separation instrunent does not
desi gnate such paynent as a paynent which is not
includible in gross inconme under this section and not
al l owabl e as a deduction under section 215,

(© in the case of an individual |egally separated
fromhis spouse under a decree of divorce or of
separ ate mai nt enance, the payee spouse and the payor
spouse are not nenbers of the sanme household at the
time such paynment is nmade, and



(D) thereis no liability to make any such paynent
for any period after the death of the payee spouse and
there is no liability to make any paynent (in cash or
property) as a substitute for such paynents after the
deat h of the payee spouse.

Thus, for our purposes here, if the divorce or separation
i nstrunment provides that the paynent by one spouse to or on
behal f of the other spouse is not includable in the gross incone
of the receiving spouse and is not allowable as a deduction to
t he payor spouse, the paynents do not constitute deductible
alinmony. Sec. 71(b)(1)(B). However, if the obligation of the
payor to make the paynents term nates upon the death of the payee
spouse, and there is no obligation on the payor spouse to nake
any substitute paynents to the payee's estate, the paynents by
t he payor spouse would constitute alinony, and such paynents
woul d be deducti bl e under section 71(b)(1)(D). Respondent
contends that petitioner's paynent of Ms. Seyler's attorney's
fees of $28,825 is not deductible under section 71(b)(1)(B) and
(D).

Section 71(b)(1)(B) thus requires that the divorce or
separation instrunment between petitioner and Ms. Seyl er not
designate petitioner's paynent of Ms. Seyler's attorney's fees as
a paynent that was not includable in gross inconme and not

al | owabl e as a deducti on under section 215. Bur kes .

Comm ssioner, T.C Menp. 1998-61. |In arguing that section
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71(b) (1) (B) was not satisfied, respondent relies on paragraph 8
of the findings in the final judgnment, which states:
In accordance with this Court's Order on Wfe's Mtion
for Carification of Order on Tenporary Support, the
determ nation of taxability of all paynents nmade to the Wfe
or made on behalf of the Wfe was deferred until final
hearing. The Court hereby determ nes that all paynents nmade
to the Wfe in accordance with this Court's Tenporary
Support Order is [sic] designated as non-taxable to her and
non-deducti bl e by the Husband in accordance with Internal
Revenue Code Section 71(b)(1)(B)
The tenporary support order referred to is dated June 22, 1992,
and orders petitioner to pay $2,000 per nonth to his spouse;
however, the order makes no provision for nor inposes liability
on petitioner for paynent of attorney's fees. Thus, respondent's
reliance on the final judgnment is m splaced. Neither the
par agraph respondent cites nor any other aspect of the final
j udgnent designates petitioner's paynent of Ms. Seyler's
attorney's fees as a paynent that is not includable in gross
i ncomre and not allowable as a deduction under section 215. Thus,
this provision of the final judgnent does not support
respondent’'s contention.
In order for petitioner's paynent to be deductible as
al i nony, petitioner's obligation to pay Ms. Seyler’s attorney's
fees woul d have had to termnate in the event of her death. Sec.

71(b)(1) (D). This requirenment may be net either by the terns of

the divorce decree or by operation of State |aw. Conm ssioner v.




Estate of Bosch, 387 U. S. 456, 465 (1967); Cunni nghamv.

Conmi ssioner, T.C. Menp. 1994-474. In this case, order No. 16 in

the final judgment stated: "The Husband, shall, as an incidence
of support to the Wfe, pay her attorney's fees, suit nonies and
costs. The Court specifically reserves jurisdiction for the
pur pose of determ ning the anount of the fees, suit nonies and
costs.” Wiile this provision of the final decree does not
expressly state that the obligation survives the death of M.
Seyler, it does contenplate continuing jurisdiction by the court
on the matter.

Addi tionally, under Florida |aw, petitioner's obligation to
pay the attorney's fees of Ms. Seyler would have continued after

her deat h. In Canakaris v. Canakaris, 382 So. 2d 1197, 1201

(Fla. 1980), the Florida Suprene Court stated:

Al t hough the award of |lunp sumalinony is not dependent
upon a finding of a prior vested right, there does arise
upon the entry of a final judgnment of a |unp sumaward a
vested right which is neither term nable upon a spouse's
remarriage or death nor subject to nodification. It may
consi st of real or personal property, or may be a nonetary
award payable in installnments. Jurisdiction may be
expressly retained, however, to termnate |unp sum alinony
i nstal | ment paynents upon a spouse's remarriage or death
when the parties agree to such a provision in a property
settlenment agreenment. Further, jurisdiction may be retained
to enter periodic alinony if found necessary after such
termnation of lunp sumalinony installnent paynents. * * *

The Court has noted that the majority of State courts, including

t hose of Florida, have concluded that an award of attorney's fees
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remai ns viabl e and enforceabl e notw t hstandi ng the death of one
spouse before entry of a final divorce decree. Berry v.

Comm ssioner, T.C Menp. 2000-373 (citing Hrsch v. H rsch, 519

So. 2d 1056 (Fla. Dist. C. App. 1988)), affd. 36 Fed. Appx. 400
(10th Gr. 2002). Pursuant to Florida donestic relations |aw, a
trial court in Florida can retain jurisdiction to dispose of a
claimfor attorney's fees. Fla. Stat. Ann. sec. 61.16 (\West
1997). Florida courts have affirnmed the policy that obligations
to pay attorney's fees of a former spouse stemm ng fromthe

di vorce shoul d survive the death of the payee. Faust v. Faust,

553 So. 2d 1275 (Fla. Dist. . App. 1989) (the purpose of Fla.
Stat. Ann. sec. 61.16 is to ensure that both parties to the
di ssolution action had simlar ability to secure conpetent |egal

counsel); Steinberg, Whl & Merlin, P.A v. Leyman, 524 So. 2d

503, 505 (Fla. C. App. 1988) ("in the case of attorney's fees
the need therefor is not extinguished by a spouse's deat h;
whereas in the case of alinony for the decedent or other such

claim death obviates the necessity therefor”); Hrsch v. Hi rsch,

supra at 1057 ("There is no logical reason why the wife's
untinmely dem se should relieve the husband of an obligation which
as a matter of policy and justice he ought to bear.").

On the basis of Florida law, as well as the policy
underlying awards of attorney's fees in divorce actions, the

Court concludes that the Suprenme Court of Florida would hold that
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petitioner would have remained liable for the attorney's fees
that the State court awarded to Ms. Seyler even if she had died

before entry of a final divorce decree. Conm ssioner v. Estate

of Bosch, supra; Berry v. Conm ssioner, supra; Adler v. Adler,

418 So. 2d 1007 (Fla. Dist. C. App. 1982). The requirenent of
section 71(b)(1)(D) has not been net. Respondent is sustained on
this issue.

The second issue is whether petitioner is liable for the
addition to tax under section 6651(a)(1l) for failing to file a
tinmely return for the year 1995. Section 6651(a) (1) provides for
an addition to tax if a tax return is not filed tinely unless the
t axpayer establishes that the failure to file did not result from
willful neglect and that the failure to file was due to
reasonabl e cause. Reasonabl e cause generally requires a taxpayer
to denonstrate that he or she exercised ordi nary business care or
prudence. Sec. 301.6651-1(c)(1), Proced. & Adm n. Regs. WIIful
negl ect has been construed to nmean a consci ous, intentional

failure or reckless indifference. United States v. Boyle, 469

U S. 241, 245-246 (1985).
Section 7491(c) places the burden of production on the
Comm ssioner in court proceedings with respect to the liability

of any individual for any penalty, addition to tax, or additional
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amount inposed.® Once the Commi ssioner neets this initial burden
of production to show that the inposition of an addition to tax
or penalty is appropriate, the taxpayer bears the burden of
proving his failure to file tinely the required return did not
result fromw lIlful neglect and that the failure was due to

reasonabl e cause. Hi gbee v. Commi ssioner, 116 T.C at 447.

Taki ng the extension into account, the due date for filing
petitioner's 1995 tax return was August 15, 1996. The return was
filed August 27, 1997. On this record, the Court concl udes that
respondent produced sufficient evidence to show that the section
6651(a) (1) addition to tax is appropriate.

Petitioner cited a variety of reasons for not filing tinely,
including his belief that he had overpaid his 1995 tax liability
t hrough wi t hhol di ngs, reliance on an incone tax adviser, chronic
depression, and "estoppel, waiver, that sort of thing", stenm ng
fromhis bankruptcy. However, the evidence in the record is
insufficient to absolve petitioner of liability on the basis of
the reasons he cited. |In fact, petitioner was aware of his tax
obligations, as evidenced by a tinely filed Form 4868,
Application for Automatic Extension of Tine to File U S

| ndi vi dual | ncone Tax Return. See Radde v. Commi ssioner, T.C

Menmo. 1997-490. Further, petitioner was m staken in his belief

6 Because the exam nation of petitioner's return
commenced after July 22, 1998, sec. 7491 applies.
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that he had overpaid through w thhol dings; his 1995 return showed
tax due of $27,982. Finally, he did not establish depression as

reasonabl e cause. See Farley v. Comm ssioner, T.C. Meno. 1993-31

(depression or enotional illness as a defense to the addition to
tax for delinquent filing does not apply unless the taxpayer
shows that he was incapable of exercising ordinary business care
and prudence during the period). Petitioner has not shown that
his failure to file a tinmely return for 1995 was due to
reasonabl e cause or did not result fromw || ful neglect.
Respondent is sustained on this issue.

Revi ewed and adopted as the report of the Small Tax Case

Di vi si on.

Deci sion will be entered

under Rul e 155.




